
IN THE COURT OF THE ADDL. SESSIONS JUDGE, FTC, AT 

BISWANATH CHARIALI, SONITPUR. 

Criminal Revision No.59(S-3)/2014

Present :- Mrs. M. Deb  

Additional Sessions Judge, 

Biswanath Chariali. 

Sri Utpal Sharma …..............    Petitioner 

 -   Vs    -

 The State of Assam       ….......... Opposite   Party  

Advocates appeared :- 

For the petitioner : Mr. D. K. Borah, 

Advocate, Biswanath-Chariali.  

For the Opposite Party :- Mr. H. Hazarika, 

Advocate, Biswanath Chariali. 

Date of argument :- 30-05-16. 

Date of Judgment :- 16-06-16.   

J U D G M E N T   /   O R D E R  

1.  This Criminal Revision has been preferred U/S-397/399 of Cr. P.C., 

against the Order dated 29-08-2014, passed by learned Sub-Divisional Judicial 

Magistrate(M),  Biswanath-Chariali,  in  C.R.  Case No.140/12,  U/S-138 of N.I. 

Act.

2.  The facts in brief, giving rise to the instant revision, may be stated 

as follows :- 

 The case of the petitioner is that on 19-09-2012, the petitioner Sri 

Utpal  Sharma  filed  a  complaint  case  U/S-138  of  N.I.  Act  against  Sri  Sailen 

Borah in the court of learned Sub-Divisional Judicial Magistrate(M), Biswanath-

Chariali and thereafter, the accused person appeared and contested the case and 

that in the evidence stage the petitioner/complainant side adduced evidence of 

three non-official witness as including himself as CW-1. 
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 That after cross-examination of the non-official witnesses of complainant 

side prayed to adduce evidence of official witness i.e. Bank Manager of concerned bank 

which was allowed by the learned Trial court. But on 15-02-2014, the Bank Manager who 

was supposed to give evidence on behalf of the complainant could not be able to present 

in the court on that day and on filling of petition for his non-appearance, the case was 

adjourned and re-fixed on 14-03-2014 for evidence of official witness of complainant side 

and that on 14-03-2014, the complainant was absent in the court for some reason and he 

was represented by his engaged counsel. But due to inadvertence the complainant side 

failed to submit application for issuance of summons to the officials witness and hence, 

the learned trial court closed the evidence of complainant side and fixed the case on 11-

04-2014 for defence witness. That on 11-04-2014, the complainant side filed one petition 

being No.1174 dated 11-04-2014 stating that due to inadvertence the complainant could 

not  take  steps  and  submit  application  for  issuance  of  summon  to  the  remaining 

complainant's  witnesses on the last date,  but however, had submitted summons on the 

bonafide belief that Court would issue the summons. On the other hand the defence side 

also submitted evidence of DW-1, 2 and 3 and prayed time for filling evidence of other 

DW's. The learned trial court posted the matter i.e. petition No.1174/14 dated 11-004-

2014  for  hearing  on  the  next  date  and  thereafter,  the  learned  trial  Magistrate  was 

transferred but  surprisingly,  the  learned trial  Magistrate  without  going  deep   into  the 

matter and also without applying her judicial mind rejected the said petition No.1174/14 

dated 11-04-2014 vide her order dated 29-08-2014.

3. Being highly aggrieved and dissatisfied with the impugned Order dated 

29-08-2014,  passed  by  the  learned  Sub-Divisional  Judicial  Magistrate(M), 

Biswanath-Chariali, the petitioner has preferred this present revision mainly on the 

following grounds :- 

 i) For that the learned trial Magistrate has erred in law as well as 

in fact while passing the impugned order dated 29-08-2014 thereby rejecting the 

petition vide No.1174/14 dated 11-04-2014 filed by the present revision petitioner. 

As such the said order is liable to be set aside. 

 ii) For that the learned trial Magistrate committed gravely an error in 

not considering the petition filed by the Revision Petitioner without any just and valid 

reason. As such the said order is liable to be set aside. 
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 iii) For that the learned Court below has misconceived and misread the 

provisions of law which shows absolute non-application of mind while rejecting petition 

No.1174/14 dated 11-04-2014. As such the said order is not maintainable in law. 

 iv) For that if the revision petition is not admitted by the Hon'ble Court 

then the petitioner will be deprived of getting just and fair decision in the case and the 

accused person will be escape unpunished for his illegal and wrongful act which will 

cause great miscarriage of justice. 

4. The opposite party filed written objection stating interalia that the petition 

is not maintainable in its present form and manner and that the petitioner filed the petition 

only to cause harassment to the opposite party. 

5. I  have  heard  the  argument  advanced  by  the  learned  Counsel  of  both 

parties.  I  have  also  carefully  gone  through  the  impugned  order  of  the  learned  Sub-

Divisional Judicial Magistrate(M), Biswanath-Chariali.   

6. Perused the case-record and all the connected documents. After perusal of 

the  case-record  of  C.R.  No.140/12,  it  came  to  my  notice  that  on  14-03-14, 

complainant/petitioner's evidence was closed and next date was fixed for DWs. On 11-4-

14, the defence side submitted evidence of DWs-1, 2 & 3 and the complainant/petitioner 

filed one petition being No.1174 for allowing him to summon his remaining witnesses to 

adduce  evidence  and  vide  order  dated  29-08-2014,  learned  SDJM(M),  Biswanath-

Chariali, rejected the petition No.1174/14, stating that complainant/petitioner's evidence 

already got closed and the accused person also filed evidence of three DWs on affidavit, 

the proceeding of trial cannot take a reverse turn and open the evidence of complainant. 

Learned  SDJM(M), Biswanath-Chariali, in her order dated 29-08-2014, further 

mentioned that the accused person has not been examined U/S-313, Cr. P.C. and 

fixed next date for examination of accused person U/S-313, Cr. P.C. and fixed 

next date for examination of accused person U/S-313, Cr. P.C. 

 

7. According to Legal Provisions, “the stage of recording of statement of accused 

under Section 313, Cr.P.C. comes after the prosecution has completed the evidence and 

after the stage of 313, Cr.P.C. naturally, stage of right of defence would came.”
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8. After  having  heard  the  learned  Counsel  appearing  on  behalf  of  the 

petitioners and opposite party and also after going through the records of the case and the 

provisions of law and considering all aspects of the case, the impugned order dated 29-

08-2014 is hereby set aside. 

9. This revision, as such is allowed with following direction. 

 (i) Both parties are directed to remain physically present  before the 

trial court on  16-07-16 along with their counsels. 

 (ii) After appearance of the parties, with the consent of the parties and 

the learned Counsels, the trial court will fix one date and give one opportunity to the 

complainant/petitioner to adduce evidence and if the complainant/petitioner fails to do so 

then the court may proceed with the case as per law without giving any other opportunity 

to the complainant/petitioner. 

10. Let LCR along with a  copy  of  this  Order  be  sent  to  the  court 

concerned forthwith. 

 Given  under  my  hand  and  seal  of  this  court  on  this  the  16th day  of 

June,2016. 

         ( Mrs. M. Deb )                   

                                                                                        Additional Sessions Judge, 

                                                                               Biswanath Chariali. 

                    Dictated & Corrected by me 

         ( Mrs. M. Deb )

                    Additional Sessions Judge

                          Biswanath Chariali. 

* * * * * * *  


